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THE CHANGES
THE CONTRACT OF SALE

The main changes are some minor wording changes, shifting the finance clause to the back of the Contract, (with significant wording changes) putting the finance boxes on to the front page and shifting the Special Conditions to the front page.

THE OLD FINANCE CLAUSE

The previous finance clause raised a number of questions that were difficult to answer.  Some of these questions were as follows:

1. Does the Contract continue on after the Latest Time if no Notice is given by the Buyer?  Does it automatically come to an end?

2. If contracts automatically came to an end at the Latest Time if no Notice was given by the Buyer (which does not appear to be case with the old clause) what is the legal status of a large number of contracts where finance approval occurs after the Latest Time?  Are they all invalid?  Should agents or conveyancers be advising the respective parties that Contracts are at an end and ought to be re-written?

3. Should the extensions always be obtained to keep the Contract alive?

4. Does a default notice need to be issued by the Seller to terminate the Contract after the Latest Time?

5. Is a finance approval letter acceptable from a finance broker when it is sent to the Seller's Agent?  Is it sufficient to satisfy finance approval?

6. Should the finance approval letter come from the Buyer only?

7. What happens if any of the Lender, the Amount of Loan or the Latest Time blank spaces have been left blank or people write “To be advised”?

8. When can the Buyer waive the finance condition?  Can it occur after the Latest Time?

9. Is conditional finance approval, finance approval?

10. What should be done if the finance clause is not to apply?  Do the words "Not Applicable" "Delete" or "Cash Deal" mean anything if they are written into the section called "Lender"?

11. Can the Buyer apply to any Lender or only the Lender named?

12. What if the Buyer applies for less than the Amount of Loan?

THE NEW FINANCE CLAUSE

1. The first change in relation to the finance clause is that the particulars to be filled in by a Buyer if the finance clause is to be applicable, have been shifted into the Schedule on the front page of the Contract for Sale of Land or Strata Title by Offer and Acceptance ("Offer and Acceptance") with the wording of the finance clause put on to page 2.

2. The next difference is that there are now two boxes for the Buyer to make a choice.  The Buyer can sign the "FINANCE IS NOT APPLICABLE" box in which the case the "subject to finance clause does not apply".

3. The second choice is for the Buyer to sign the "FINANCE IS APPLICABLE" box or to complete any of the details in the box, and then the finance clause will apply.  

4. In many finance situations the Buyer does not know the Lender that they will use.  Often the Amount of Loan is either left blank or many agents put "TBA" meaning "to be advised".  It is now possible for all three lines of the "FINANCE IS APPLICABLE" box to be left blank and for the Buyer to sign in the box that the clause is applicable and then the clause will apply.

5. The Lender will be either the Lender or mortgage broker who is nominated in the box or any other Lender or mortgage broker to whom they make a Finance Application.  If no Lender is nominated then it can also be any bank, building society, credit union, or other institution that makes loans or a mortgage broker carrying on business in WA.  

6. If a Lender is nominated then the application for finance can be made to that Lender or mortgage broker or any other of the Buyer’s choosing.  If it is left blank then the Buyer can apply to anyone who lends money in WA.

7. The "Latest Time" will be 4.00 pm on the date stated in the Schedule.  If no date is nominated then it will be 15 Business Days after the Contract Date (which will usually be the date of acceptance).  This effectively gives the Buyer three weeks to obtain their finance if nothing is written.

8. If the "Amount of Loan" is stated in the Schedule then the finance approval should be for that amount or any lesser amount that is referred to in the Buyer's finance application.  This means that if they put 80% of the Purchase Price in the box but apply for only 60% then they are only required to obtain finance approval for that 60%.  If the Amount of Loan is left blank then the Purchase Price will be the Amount of Loan sought by the Buyer.  The Buyer should not apply for more.

9. You will now realise that all three lines in the "FINANCE IS APPLICABLE" box could be left blank.  As long as the box is signed by the Buyer then the clause will apply and all of those deeming provisions will apply to the finance clause.

10. What if no boxes are signed or nothing is completed?  The clause does not contemplate this option.  Please don't do it!  One box must be signed.

11. Clause 1.1(a) - there is no real difference between this new clause and the previous clause.  It requires the Buyer to immediately after acceptance apply for finance with the Lender.  The Buyer must also use their best endeavours to obtain finance approval.

12. Clause 1.1(b) - if the Buyer does not make an application or use their best endeavours to obtain finance then the Buyer cannot terminate the Contract, it does not come to an end.  That is, the Buyer cannot subsequently terminate the Contract although the Seller can subsequently terminate the Contract.  In other words, if the Buyer does not make an application for finance or use their best endeavours then they cannot say "I didn't get finance" or give a Non Approval letter to bring the Contract to an end.

13. Clause 1.1(c) - if finance is approved then the Buyer must immediately give to the Seller or the Seller Agent an Approval Notice or a Non Approval Notice if finance is not obtained or is rejected.  This is nothing new.

14. Clause 1.2 - this clause makes it clear that the Contract comes to an end without any further notice by either party if, before the Latest Time, written Finance Approval has not been obtained and the Buyer gives a Non Approval Notice to the Seller or Seller Agent.

15. You should note that "Seller Agent" is not defined in the finance clause but is defined in the 2002 General Conditions of Sale as follows:

                        "Seller Agent means a Real Estate Agent appointed to act on behalf of the Seller in respect to the sale of the Property."
16. A "Notice" is defined in the 2002 General Conditions as follows:

                        "Notice means a notice as specified in clause 21.1."

            Clause 21.1 says:

                        "Requirements for Notice
                        A Notice to be given under the contract must be:

                        (a)        in writing; and

                        (b)        in the English language; and

                        (c)        signed by the Party giving it or that Party's Representative."

            Seller Agents have no authority to sign these Notices.  Seller Agents can receive Notices in this clause, but not sign them.

17. An "Approval Notice" and "Non Approval Notice" are defined in the finance clause.
18. Clause 1.3 - if by the Latest Time the Buyer has not given an Approval Notice to the Seller or Seller Agent and the Buyer has not given a Non Approval Notice to the Seller or Seller Agent then the Contract continues in full force and effect until either:

            (a)        the Seller terminates the Contract; or 

            (b)        the Buyer terminates the Contract by giving a Non Approval Notice to the Seller or the Seller Agent.  

            This is a clause which was not clearly set out in the previous finance clause.  Many situations arose where the Latest Time would come and the Buyer had not advised the Seller Agent or the Seller in writing that they have not obtained finance.  This clause makes it clear that the Contract continues until the Contract is terminated.

19. Clause 1.4 - if by the Latest Time or after the Latest Time, written Finance Approval is obtained and an Approval Notice is given then condition 1 is satisfied and the Contract is in full force and effect.  If it is clear before the Latest Time that the Finance Approval is obtained the clause is satisfied and the Contract continues.  If Finance Approval is obtained after the Latest Time, but before the Seller terminates the Contract then the finance clause is satisfied and the Contract continues in full force and effect.

20. Clause 1.5 - there is a similar clause to this in the old finance clause but this clause clarifies a number of issues.  If by the Latest Time, the Buyer has not given a notice either of Approval or Non Approval then at any time up until the Buyer gives an Approval Notice the Seller can terminate the Contract by giving written Notice to the Buyer.  The Contract continues on until the Seller terminates the Contract.

21. Clause 1.6 - this clause is similar to the previous provisions of the old finance clause that if requested by the Seller or the Seller Agent the Buyer must provide evidence in writing of the application and any loan offers made and, the reasons for not accepting any loan offer made by the Lender or any rejection.  In sub‑clause (b), if the Buyer doesn’t provide the information within 2 Business Days of a written request, the Seller or Seller Agent can request the Lender to provide the information.  It is authorised.  There is no guarantee the Lender will provide it however.

22. Clause 1.7 - if a Party is going to terminate this Contract (which only really occurs after the Latest Time) then the Notice must be in writing.  It is made clear that the default provisions of the 2002 General Conditions do not apply.  There was an argument raised by some solicitors that if the Buyer was in default then a 10 Business Day Default Notice was required to be given by the Seller before the Seller could terminate.  The new clause now makes it clear that even if the Buyer has defaulted, there is an independent right that the Seller has to terminate the Contract in the event of certain things occurring or not occurring.  Once the Contract has been terminated, the Deposit and any other monies paid by the Buyer, are repaid to the Buyer.  Once terminated, neither party has any claim against the other except the Seller's right to take action against the Buyer for not making an application or not using their best endeavours.

23. Clause 1.8 - the Buyer can waive the finance condition at any time prior to the Latest Time or, after the Latest Time, can waive the finance clause at any time before the Contract is terminated.

24. Clause 1.9 - there are now more definitions in relation to this new clause.  New definitions have been included such as:

            24.1     "Approval Notice".  This is obviously a Notice advising of Finance Approval;

            24.2     "Non Approval Notice".  This definition has been included which relates to either a rejection or notification that finance has not been obtained.  Although they are different things they have been rolled into the one definition of a Non Approval.

            24.3     "Finance Application".  This is fairly straightforward.

            24.4     "Finance Approval" there is now a new definition of Finance Approval which is completely new.  The main change here is in relation to subsection 2, which refers to Finance Approval being an approval which is subject to terms and conditions.  Generally, conditional approval will not amount to finance approval until those conditions have been actually satisfied.  

                        But if the usual terms and conditions are of a nature which are usual for the Lender as applied for by the Buyer, then this does amount to Finance Approval.  

                        Conditions which are solely within the control of the Buyer to satisfy do amount to Finance Approval.  Such conditions may be to provide copies of payslips to verify the Buyer's salary or tax returns or other information which the Buyer can easily provide.  

                        Conditions which do not amount to Finance Approval until they are satisfied are conditions such as:

                        24.3.1  obtaining an acceptable valuation of any property;

                        24.3.2  attaining a particular loan to value ratio;

                        24.3.3  the sale of another property; and

                        24.3.4  the obtaining of mortgage insurance.

            Finance Approval is not obtained until the relevant conditions have been satisfied.  If the Finance Approval letter is obtained from the bank before the Latest Time which is subject to conditions then that will not be Finance Approval until those conditions have been satisfied.  This means that a Buyer wishing to protect their position (that is, not have the Seller terminate) should want to obtain an extension of the Latest Time until those conditions have been satisfied.  If they do not, then the Seller will have the right to terminate the Contract after the Latest Time.

25. One way of endeavouring to analyse the finance clause is to look at five different scenarios.  Set out is a table summarising the five different scenarios:
	
	BEFORE LATEST TIME
	AFTER LATEST TIME

	
	Clause
	
	Clause
	

	Finance Approval
	1.4 
	Finance clause satisfied


	1.4
	Finance clause satisfied

	Rejection
	1.2
	Contract ends
	1.3
	Contract continues until Non-Approval Notice



	Non-Approval
	1.2
	Contract ends
	1.3
	Contract continues until Non-Approval Notice



	Waiver
	1.8
	Finance clause satisfied


	1.8
	Finance clause  satisfied

	Conditional Approval
	1.4  

and

1.9
	If condition satisfied before, finance clause satisfied
	1.3

1.4 &

1.9


	Contract continues until condition not  satisfied, Contract ends

If satisfied after Latest Time then finance clause satisfied.



	
	
	
	1.5
	Seller has a right at any time before the Buyer waives, or gives an Approval Notice or Non Approval Notice, to terminate the Contract.


26. The finance clause can be waived at any time prior to the termination of the Contract.

27. The new clause does answer the various problems of the old clause.  The answers to the previous problems are now clear as follows:

	Question
	Answer

	27.1         Does the Contract continue on after the Latest Time if no Notice is given by the Buyer? 

                Does it automatically come to an end?
	
	Yes.

No.  Only if a Non Approval Notice is given before the Latest Time does it automatically end.



	27.2         Does a default notice need to be issued by the Seller to terminate the Contract after the Latest Time?


	
	No!  But the Seller would need to serve a Termination Notice.

	27.3         Is a finance approval letter acceptable from a finance broker when it is sent to the Seller's Agent? 

                Is it sufficient to satisfy finance approval?
	
	Yes.

Yes.



	27.4         Should the finance approval letter come from the Buyer only?


	
	No.  It can come from the Lender.

	27.5         What happens if any of the Lender, the Amount of Loan or the Latest Time blank spaces have been left blank?


	
	The clause still applies.

	27.6         If contracts automatically came to an end at the Latest Time if no Notice was given by the Buyer (which does not appear to be case with the old clause) what is the legal status of a large number of contracts where finance approval occurs after the Latest Time?  

                Are they all invalid?  

                Should agents or conveyancers be advising the respective parties that Contracts are at an end and ought to be rewritten?


	
	Not a concern now.  The contract continues.

Not applicable.

Not applicable.

	27.7         Should the extensions always be obtained to keep the Contract alive?


	
	No.  Only if the Buyer wants to avoid the Seller's right to terminate.

	27.8         When can the Buyer waive the finance condition?

                

                Can it occur after the Latest Time?


	
	Anytime.

Yes.

	27.9         Is conditional finance approval, finance approval?


	
	It depends on the condition.

	27.10       What should be done if the finance clause is not to apply?  Do the words "Not Applicable" "Delete" or "Cash Deal" mean anything if they are written into the section called "Lender"?


	
	The FINANCE IS NOT APPLICABLE box is signed. 

	27.11       Can the Buyer apply to any Lender or only the Lender named?


	
	The Lender named.  If blank, then any lender.

	27.12       What if the Buyer applies for less than the Amount of Loan?
	
	That's acceptable.


CONCLUSION

No finance clause will be perfect for all situations.  The new clause has been drafted in an attempt to address a number of concerns with the old clause, and be easier to understand and read.
It should be acknowledged that the Australia Institute of Conveyancer's (WA Division) and their solicitors, Warren Syminton Ralph (and in particular John Syminton and John Ralph) have had significant input into drafting of the new finance clause.

This paper has been prepared for the sole use of attendees.  Any unauthorised reproduction or use of these notes is prohibited.  

Disclaimer:  The above paper is provided as an information service for REIWA members.  Formal legal advice should be obtained before applying any of this information to particular circumstances.  The information should not be used or relied upon as a source of detailed advice, or as the basis for formulating decisions.
